September 9, 2003

Ms. Madeleine H. Dortch

Secretary

Federal Communications Commission
445 12™ Street, S.W. TW-A325
Washington D.C. 20554

Re: Ex-Parte Comments on Appropriate Framework for Broadband Access to the Internet
over Wireline Facilities, CC Docket Nos 02-33 & 01-337.

Dear Ms. Dortch,

Attached for inclusion in the record of the above-referenced proceeding is a declaration
of Francois D. Menard.

Respectfully submitted,

Francois D. Menard



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the matter of

Appropriate Framework for Broadband Access to the Internet over Wireline Facilities,
CC Docket Nos 02-33 & 01-337.

Declaration of Francois D. Menard

The CRTC has recently engaged in a number of regulatory initiatives to improve
competition in the provision of broadband services in Canada.

In December 2002, the CRTC issued a Decision (CRTC Decision 2002-76) in which it
considered the affiliated company through which Bell Canada provided ADSL services to
be improperly classified by Bell Canada as a non-dominant carrier. As a result, the
CRTC Ordered Bell Canada to file tariffs for all services provided by its subsidiary BCE
Nexxia inc. for which Bell Canada was not subject of a forbearance order, this with the
exception of ADSL wholesale, for which the CRTC granted an exception. This would
cause BCE Nexxia inc. to operate for the sole purpose of providing ADSL wholesale to
ISPs, purchasing services at existing tariffed rates and wholesaling services to ISPs at
below tariffed rates.

Bell Canada decided on April 1* 2003 to shut down BCE Nexxia inc. As a result of this
action, the CRTC issued a letter decision requiring Bell Canada to file tariffs for the
arrangements which it had now inherited from the dissolution of BCE Nexxia inc.

The CRTC has since engaged into a process for the setting of an interim rate regime for
ADSL which would allow Bell Canada to be compliant with the CRTCs tariff
regulations.

As part of this record, competitors in Canada have argued at great length on the public
record of Bell Canada TN6622 available at: http://www.crtc.gc.ca/8740/eng/2001/b2-
6622.htm that the ADSL services provided by Bell Canada are essential facilities which
must be priced at the mark-up allowed for such services, that is Phase II cost + 15%.

Of interest to the American people are the rates which would follow from Bell Canada’s
evidence of its own internal costing of ADSL services, when limited to a 15% mark-up.
These rates are presented in Attachment 1.

Arguing that the cost structure of Bell Canada to provide ADSL services would not be
very different from the cost structure to US ILECs, the current pricing of ADSL private
carriage arrangements by US ILECs to US ISPs demonstrates the anticompetitive nature
of such arrangements. Not only do the current ADSL wholesale rates of US ILECs
appear to be generally priced way above the rates sought by Bell Canada, which



themselves include mark-up which are unreasonable by any account, but when compared
to the pricing of Bell Canada ADSL infrastructure after being recognized as essential
facilities, with a 15% mark-up cap, the current ADSL wholesale rates of US ILECs are
even more unreasonable. They appear to be designed with the sole objective of frustrating
competitive entry and to sustain the existing price squeeze which results from retail rates
which are significantly lower than wholesale rates.

The present intervener remains available as a witness should the Commission deem
appropriate to seek assistance in understand the current DSL proceedings in Canada.

Best regards,

Francois D. Menard

PO BOX 203

Pointe Du Lac, QC, G0X 170
Canada

+1 (819) 682 1383
francois(@menards.ca

See attachment 1 below:
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